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t,  Garden  Road,  Deesa,  District  :  Banaskantha,   Gujarat  -  385  535

The    present    appeal   has   been   filed   by   M/s.    Raghuvanshi

ers,   111,   Shivalik   Shopping   Center,   Opposite   V.J.Patel  Vegetable

after  referred  to   as  the   appellant)   against   Order  in  Original   No.

C/S.Tax/Ref/04/2019-20  dated  26-06-2019   [hereinafter  referred  to  as

gfled ordej`']  passed  by  the  Assistant  Commissioner,  CGST  &  Central
Division-   Palanpur,   Commissionerate  :   Gandhinagar  [hereinafter

dtoas``adjudicatingauthoritj}'l.

Briefly  stated,  the  facts  of the  case  is  that  the  appellant  had  filed

claim for an amount of Rs.4,30,239/. on 28.03.2019 for service tax paid

orks  Contract  Service  provided  to  government,  which  was  exempted.

ppellant  had  provided  works  contract  service  to  Harij  Nagarpalika,

Nagaxpalika and Thara Nagarpalika. The period for which the refund

1aimed was from April,  2015 to March, 2017. The appellant was granted

nal hearing by the 'adjudicating authority in the  course of which it was

itted by the appellant that they had wrongly paid service tax and hence

are seeking refund of such wrongly paid service tax. The refund claim of

ppellant  was   rejected  vide   the   impugned  order   on  the   grounds   of

ation as well as on the grounds of unjust enrichment.

Being aggrieved with the  impugned order,  the  appellant  has  filed the

nt appeal on the following grounds :

They  had  paid  the  service  tax  amounting  to  Rs.4,30,239/-  during  the

F.Y.   2015-16   on  providing   construction   service   to   government/local

authority  which  was  exempted  vide  Notification  No.25/2012-ST  dated

20.06.2012. Hence, the payment was made by mistake and therefore, it

is to be treated as deposit with the government and not to be treated as

payment of tax.
Before  rejecting the  claim,  no  show  cause  notice,  which is  mandatory,

was  issued by the  department.    The  delay  in  filing  refund  claim  was

due  to  lack  of  knowledge  in  the  matter.  The  date  of  restoration  of
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exemption   vide  Notification  No.09/2016  came  to  their  knowledge  at  a

very later stage.

They had paid tax which was not required to be paid and such payment

made by them is treated as payment by mistake. It is settled by various

decisions  of Hon'ble  Supreme  Court  and  High  Court  that  payment  of

tax by mistake is to be treated as deposit with government ancl in such

case the provisions of Section Ilo is ot applicable.

In the  case  of Parijat  Constructions -2018  (359)  ELT  113  (Born.),  the

Hon'ble  High Court of Bombay had held that limitation under Section

118 is not applicable when tax is paid under mistake of law.

Similarly,  in the case of KVR Construction -2012 (26)  STR  195  (Kar.),

the  Hon'ble  High  Court  of  Karnataka  had  also  held  that  limitation

under Section  118 is not applicable when tax is paid under mistake of

law.  The  Hon'ble  Supreme  Court  had  upheld this  decision -2018  (14)

GSTL J70 (SC).

vi.      They also rely upon the  decision in the case  of 3E  Infotech -2018  (18)

GSTL  410  (Mad.)  and Madvi  Procon  Pvt  Ltd.-  2015  (38)  STR  74  (Tri.-

Ahad).

3.1      In   their   additional   written   submissions   filed   on   28.10.2021,   the

appellant  reiterated  the  submissions  made  in  their  appeal  memorandum.

They  further  submitted  that  there  is  no  unjust  enrichment  as  there  is  a

practice that the service provider has not raised the invoice,  but the  service
recipient  prepare  the  invoices  according  to  the  measurement  and   makes

payment of amount wherein no service tax is paid by recipient but it is borne

by   the   appellant.   Hence,   clause   of   unjust   enrichment   applied   by   the

adjudicating authority is without any authority and evidence.

4.        Personal  Hearing  in  the  case  was  held  on  28.10.2021  through  virtual

mode.  Shri M.H.  Raval,  Consultant,  appeared on behalf of the  appellant for

the hearing. He reiterated the submissions made in appeal memorandum and

their additional written submissions.

I  have  gone  through  the  facts  of  the  case,  submissions  macle  in  the

eal Memorandum, and submissions made at the time of personal hearing

material available on records. I find that the issue before me for decision
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ther the refund claim filed by the appellant is covered by the provision

ion 118 of the Central Excise Act,1944 or otherwise.

Before  dealing  with  the  merits  of the  instant  appeal,  I  deal  with  the

as  to  whether  the  appeal  has  been  filed  within  the  stipulated  time

for  appeals  to be  filed before  the  Commissioner  (Appeals)  in terms  of

n 85 of the Finance Act,  1994.  I find that the present appeal has been

n  12.03.2021  against  the  impugned  order  dated  26.06.2019,  which  is

to  have  been  issued  on  26.06.2019.  The  appellant  have  claimed  that

pugned order was received by them  on  25.01.2021  i.e.  after  almost  18

s of the issue  of the impugned order.  The  appellant have  submitted a

of    their    letter    dated     16.01.2021     addressed    to    the    Assistant

issioner,  CGST,  Division  :  Palanpur,  requesting  for  sanction  of their

claim.   The   appellant  have   also   submitted  a   copy  of  letter   dated

.2021   of  the   Assistant   Commissioner,   CGST,   Division   :   Palanpur

ssed to the  appellant  wherein,  with  reference  to  the  above  said  letter

16.01.2021  of the appellant, it is stated that after the personal hearing

n  25.06.2019,  the  impugned  order  was  passed  and  that  a  copy  of the

was  enclosed.  To  ascertain  the  actual  date  of  issue  of the  impugned

the  Assistant  Commissioner,  CGST,  Division  :  Palanpur  was  asked

letters    F.No.     GAPPL/COM/STP/1475/2021     dated    23.07.2021     and

.2021. However,  no communication in this regard has been forthcoming

CGST,  Division  :  Palanpur.  I  am,  therefore,  constrained  to  accept  the

of communication  of the  impugned  order  as  claimed  by  the  appellant

onsequently,   the  appeal  has  been  filed  within  the   stipulated  time

Coming  to  the  issue  involved  in  the  present  appeal,  I  find  that  the

d  claim  was  filed  on  28.03.2019  for  the  service  tax  paid  during  the

from  April,  2015  to  March,  2017.  I  find that  the  exemption  to  works

act service, under a contract entered into before 01.03.2015,   provided to

nment,  local  authority  or  a  governmental  authority  was  restored  from

.2016 vide Notification No.  09/2016-ST dated 01.02.2016.  For the period

01.04.2015 to  29.02.2016,  Section  102 of the  Finance Act,  1994 provided

o service tax shall be levied or collected subject to the condition that the

t  was  entered  into  before  01.03.2015. Further,  Section  102  (2)  of the
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Finance  Act,  1994  provided  for  refund  of  service  tax  already  collected  and

Section 102 (3) of the Finance Act,  1994 stipulated that the refund claim shall

e  filed  within  a  period  of six  months  from  the  date  on  which  the  Finance

Bill, 2016 receives the assent of the President.

6.1      The   Finance   Bill,    2016   received   the   assent   of   the   President   on

14.05.2016  and therefore,  the  appellant was required to file  claim for refund

of the  service  tax  paid  within  six  months  from  such  date  i.e.  on  or  before

14.11.2016.

®

®

6.2     The  appellant  has  submitted  a  worksheet  showing  the  details  of the

service tax paid by them  during the period from April,  2015 to March,  2017.

On  examining  the  same,  I  find  that  the  appellant  have  paid  service  tax

amounting to Rs.1,13,176/-during the period from October,  2015 to February,

2016. I fuLrther find that they had paid service tax amounting to Rs.3,17,063/-

during the period from June, 2016 to January, 2017.   Therefore, the claim for

the  service  tax  amounting  to  Rs.1,13,176/-  is  required  to  be  considered  in

terms of Section 102 (2) & (3) of the Finance Act,  1994.

6.3      I   further   find  that   in  respect   of  the   amount   of  Rs.1,13,176/-,   the

contention of the appellant that the same was paid by mistake is not tenable

as  there  was  no  exemption  during  the  said  period  and  the  exemption  was

granted retrospectively only by virtue of Section 102 of the Finance Act,  1994.

Since,  there  is  a  specific and express provision for refund  of the  service tax

collected during the  period from  01.04.2015 to  29.02.2016  under Section  102

(2)  of the  Finance Act,  1994,  these provisions will govern the  refund and not

the provisions of Section  118 of the Central Excise Act,1994.   Therefore,  the

limitation of six months in terms of Section  102  (3)  of the  Finance Act,  1994

shall   be   applicable   for   claiming   refund   of   the   service   tax   exempted

retrospectively in terms of Section 102 (1) of the Finance Act,1994.   Applying

this,  I find that the  claim for refund amounting to Rs.1,13,176/-filed by the

appellant on 28.03.2019 is barred by limitation in terms of Section  102  (3)  of

the Finance Act,  1994.

As regards the refund of service tax amounting to Rs.3,17,063/-during

eriod from June, 2016 to January,  2017, I find merit in the contention of
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ellant that the same.was paid by mistake. However, as Section  102 (2)

Finance Act,  1994 is  applicable  only  in respect of the  service  tax paid

the period from 01.04.2015 to 29.02.2016, the same is not applicable to

fund  of  service   tax  paid   subsequent  to   29.02.2016.   It  is   a   settled

n of law, in view of the judgment of the Hon'ble Supreme Court in the

Mafatlal Industries  Ltd -  1997  (89)  E.L.T.  247-   that  all  refunds  are

ed  by  the  provisions  of Section  118  of the  Central  Excise  Act,   1944.

Ore, the limitation of one year as prescribed under  Section  lib  of the

I Excise Act,  1944  [made applicable to Service Tax by virtue of Section

the  Finance  Act,   1994]   shall  be  applicable.  Applying  this  period  of

tion,   I   find   that   the   refund   claim   of   service   tax   amounting   to

7,063/-paid during June, 2016 to January, 2017 is beyond the period of

ar and hence, barred by limitation.

I  find  that the  appellant  have  relied  upon the judgments  in  the  case

t  Constructions,  KVR  Constructions,  3E  Infotech    and  Madvi  Procon

td in support of their contention that the  provisions  of Section  118  of

entral Ekcise Act,  1944 are not applicable to duty paid by mistake. With

esrect to the decisions in the  said case,  I find that the judgment of the

1e High Court of Gujarat in Special Civil Application No.  10435 of 2018

case of M/s.Ajni Interiors Vs. UOI is relevant to the issue.

"  17. The Authority relied on the decision in the  case of Mafatlal Industries

Ltd.  and  others  (supra)  and  considering  the  same  rejected  the  claim.  The
Constitution Bench of the Supreme Court, in a binding precedent, summarized
the proposition of law in para-108, more particularly  at proposition no.(i).  It  is
relevant for our purpose, which reads as under;

``108......

(i) Where a refund of tax/duty is claimed on the ground that it as
been  collected  from  the  petitioner/plaintiff-  whether  before  the
commencement   of   the    Central    Excise    and   Customs    Laws
(Amendment)   Act,   1991   or  thereafter-   by   misinterpreting   or
misapplying the  provisions  of the  Central  Excises  and  Salt  Act,
1944 read with Central  Excise Tariff Act,1985  or Customs Act,
1962  read  with  Customs  Tariff  Act  or  by  misinterpreting  or
misap|)lying   any   of  the   rules,   regulations   or   notifications
issued    under    the    said    enactments,    such    a    claim    has
necessarily to be preferred under and in accordance with the
provisions of the respective enactments before the authorities
specified   thereunder   and   within   the   period   of  limitation
prescribed therein. No suit is maintainable in that behalf.  While
the jurisdiction of the High Courts under Article 226- and of this
Court    under    Article    32-    cannot    be    circumscribed    by    the

provisions  of the  said  enactments,  they  will  certainly  have  due

®
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regard to the legislative intent evidenced by the provisions of the
said  Acts  and  would  exercise  their jurisdiction  consistent  with
the  provisions  of the  Act.  The  writ  petition  will  be  considered
and   disposed   of  in  the   light   of  and   in  accordance   with   the

provisions of Section  11-8.  This  is  for the reason  that the power
under Article 226 has to be exercised to effectuate the rule of law
and not for abrogating it.  The  said enactments  including Section
11-8  of the  Central  Excises  and  Salt  Act  and  Section  27  of the
Customs  Act  do  constitute  "law"  within  the  meaning  of Article
265  of the  Constitution  of India  and  hence,  any  tax  collected,
retained or not refunded,  as the case may be, under the authority
of  law.   Both   the   enactments   are   self  contained   enactments
providing  for  levy,  assessment,  recovery  and  refund  of  duties
imposed thereunder. Section  11-8 of the Central Excises and Salt
Act    and    Section    27    of   the    Customs    Act,    both    before
and  after  the   1991   (Amendment)  Act  are  constitutionally  valid
and  have  to  be  followed  and  given  effect  to.  Section  72  of the
Contract  Act  has  no  application  to  such  a  claim  of refund  and
cannot form a basis  for maintaining a suit or a writ petition.  All
refund  claims  except  those  mentioned  under  Proposition  (ii)
below  have  to  be  and  must  be  riled  and  adjudicated  under
the  provisions  of  the  Central  Excises  and   Salt  Act  or  the
Customs Act, as the case may be. It is necessary to emphasize
in  this  behalf  that  Act  provides  a  complete  mechanism  for
correcting  any  errors  whether  of  fact  or  law  and  that  not
only  an  appeal  is  provided  to  a  Tribunal-  which  is  not  a
depal.tment   organ   -   but   to   this   Court   which   is   a   civil
court .... "                                                                          (emphasis    is    ours)

18.  Considering  the  Constitution  Bench  Judgment,  it  is  clear  that  when  the
tax/duty collected by misinterpreting or misapplying the provisions of the  Act
clr     rules     or     regulations     or     notifications,     issued     under     the     said
enactment,  the  claim  for refund  has  to  be  necessarily  preferred  under  and  in
accordance   with   the   provisions   of  the   respective   enactments   before   the
authorities    specified    thereunder    and    within    the    period    of    limitation

prescribed therein.  Though, the  Constitution Bench of the  Supreme  Court has
held that jurisdiction of the High Court under Article 226  of the  Constitution
of    India    or    of    the    Supreme    Court    under    Article    32    camot    be
circumscribed  by  the  provisions  of the  said  enactments,  they  will  certainly
have  due  regard  to  the  legislative  intent  evidenced  by  the  provisions  of the
said    Acts    and    would    exercise    their   jurisdiction    consistent    with    the
provisions  of the  Act.  In  view  of Constitution  Bench  decision  on  the  issue,
any  other  view  by  any  Court,  Tribunal,  etc.  is  unsustainable.  Therefore,  the
decisions    cited    by    the    learned    advocate    for    the    petitioner    requires
no specific considerations thereof.

21. Considering the principle laid down by the Supreme Court in Constitution
Benchjudgment,itisincumbentuponthepersonclaimingrefundoftheduty/
•lnterest   paid,   has   to   claim   it   in   accordance   with   provisions   of  the   Act.

Considering Section  118  of the Act,  it is clear that for claiming refund  under
the Act, a person is to apply for the refund,  in a prescribed form, of the duty /
interest paid under protest, within a period of one year from the relevant date.
Under Explanation below Section  118 of the Act, relevant date is also defiiied
and  therefore,  it  was  incumbent  upon  the  petitioner  to  file  refund  claim  in
prescribed  form  within  a  period  of  one  year  from  7.8.2007   i.e.  the  order
passed  by  the  Tribunal  in  favour  of  the  petitioner.   In  our  view,  the  ratio
propounded by the  Constitution Bench of the  Supreme  Court,  clearly  obliges
the petitioner to  file refund claim  in  accordance  with the  Act.  Therefore,  not
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only  this  petition  is  not  maintainable  as  equally  efficacious  remedy  is  not
exhaustedt)utitcarmotbeentertainedunderArticle226oftheConstitutionof
India  as  petitioner  has   not  fulfilled   the   requirements   to   claim   refund   in
accordance with the Act, as also the aforesaid judgments.

22.  In our view, the  scope for claim of refund  is strictly  governed  by  Section
1 -_8  of the Act and though in past, there were  some judicial  pronouncements
widening   the   scope   of  claim   of  refund   after   Supreme   Court   elaborated
reasonings in the case of Mafatlal (supra), there remains hardly any  scope foi.

judicial    intervention    to    enlarge    it    further    than    what    is    permissible.
The claim of refund and time  limit prescribed,  therefore,  has  an  avowed  aim
or`  attaching  finality  to  the  goverrment  receipt.  Hence,  before  making  any
order    or     direction,     affecting     it     or     seeking     any     writ     resulting     in
refund, the claimant has to make out an extra ordinary case not covered by the
decision of the Supreme Court in the case of Mafatlal (supra)."

further find that in the case  of C.S.T,  Ahmedabad Vs.  Gujarat State

Transport  Corporation -  2014  (33)  STR  283  (Tri.-Ahmd.),  the  Hon'ble

al had held that :

``12.     On  plain  reading  of the  above  reproduced  Section,  it  can  be  seen  that

any  refund  claim  has  to  be  filed  under  the  above  Section  within  a  period  as
has been indicated.  The  abovesaid  Section  118  of the Central  Excise Act has
been adopted by the Finance Act,1994.

13.     In  the  case  in  hand  before  us,  we  find  that  respondent  has  discharged
Servic6  Tax  liability  and  filed  the  refund  claim  belatedly.  The  claim  of the
respondent  indicate  that  the  said  discharge  of  Service  Tax  amount  is  not
r3quired   to   be   paid   by   them   because   it   is   an   amount   lying   with   the
Goverrment.  We  find that such  claim  seems to  be  inappropriate  on the  fact
that tin  2011  the  said  amount  was  Service  Tax  liability  and  on  clarification
given by the Board, the said amount was considered by the respondent as not
taxable.

14.     We    find   strong    force   in   the   contentions    raised    by    the    Learned
Departmental authorities that even if we consider the said amount paid by the
respondent    as     unconstitutional     or    non-1eviable,    the    recourse     to     an
assessee/respondent is to file  a suit for recovery  or file  a writ petition,  as  has
been  held  by  the  Constitutional  Bench  of  the  Apex  Court  in  the  case  of
Maf atlal Industries ,1991 (89) E.L.I . 241.

15.     We find that in paragraph 99(ii) of the said judgment, the Apex Court has
held as under :

"(ii)     Where, however,  a refund  is  claimed  on the

ground that the  provision of the  Act under which  it was
levied  is  or has  been  held  to  be  unconstitutional,  such  a
claim,    being    a    claim    outside    the    purview    of   the
enactment, can be made either by way of a suit or by way
of a writ petition. This principle is, however, subject to an
exception  :  where a person approaches the High  Court or
Supreme Court challenging the constitutional validity of a

provision,  but   fails,   he   cannot   take   advantage   of  the
declaration   of  unconstitutionality   obtained   by   another

person on another ground; this is for the reason that so far
as  he  is  concerned,  the  decision  has  become  final  and
cannot be re-opened on the basis of a decision on another

person's    case;    this    is    the    ratio    of   the    opinion    of
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1".    ';,,    rt;      J,

Hidayatullah,    CJ.    in    rj./okcfocI#d   A4ofj.cfecl#d   and    we
respectfully agree with it."

16.     We  find  that  the  law  on  the  refund  of  an  amount  paid  as  duty  or  tax
liability  is  governed  by  provisions  of Section  118  of the  Central  Excise  Act,
1994.  In this case,  the  respondent had  filed refund  claim  belatedly.  We  are  of
the view that  in the  peculiar facts  and circumstances  of this  case,  the  refund
claim was correctly rejected by the lower authorities. Accordingly, we find that
the impugned order is not correct and is liable to be set aside and we do so."

.2      Further, the Hon'ble Tribunal, Ahmedabad had recently in the   case of

alaxy  Transmission  Pvt  Ltd  Vs.   C.C.E  &  S.T.,   Daman  vide  their  Final

rder No. A/12579/2021 dated 02.12.2021 held that :

"4. After careful consideration of submission made by Leaned AR and perusal

the records, I find that the stand of the appellant is that the duty which was paid
not actually payable in terms  of Notification  108/95-CE therefore,  the  amount
paid  is  not  duty  but  deposit  accordingly,  the  time  limit  as  provided  under
S3ction    118   would   not   apply.   The   appellant   have   relied   upon   various
judgements of Hon'ble High Courts.

5   I find that there  is  no  dispute that at the time  of clearance  of the  goods,  the
appellant have paid the excise duty subsequently, they realize that duty was not
payable in terms of Notification No.108/05-CE however, the nature of duty  so
paid would not change and as  per my view  it is  the  duty  only  which  was  paid
by   the   appellant   and   when   it   is   so   then   the   limitation   provided   under
Section  118 would clearly apply.  As the fact reveals that the refund  claim was
filed beyond one year from the relevant date, the same is time bar.

6.  As  regard  the  various  High  Court judgments  cited  by  the  appellant,  I  find
that  this  Tribunal  being  creature  under  the  statute  is  governed  by  the  same
statute  wherein  statutory  time  limit  has  been  provided  under  Section  11(8),
therefore, the statutory time limit provided by the act cannot be ignored.  Their
Lordships  in  the  various  High  Courts  have  inherent  power  to  relax  the  time
limit  but  this  Tribunal  has  no  power  to  do  the  same.  Therefore,  the  refund
being   clearly   time   t>ar,   was    rightly    rejected    by    the    lower    authorities.
Accordingly, the impugned order is upheld. Appeal is dismissed."

8.        Fclllowing the judgment of the Hon'ble  High  court of Gujarat  and the

Hon'ble Tribunal, Ahmedabad, I hold that the provisions of Section 118 of the

Central Excise Act,  1944 are applicable to the claim for refund of service tax

amounting   to   Rs.3,17,063/-   paid   during   the   period   from   June,   2016   to

January,  2017.  Since  the  refund  claim  was  filed  on  28.03.2019,  the  same  is

beyond   the   period   of   one   year   stipulated   under   Section    118   and   is

consequently barred by limitation.

``:#i'-
9.        The   appellant   have   also   contended   that   the   doctrine   of   unjust

ichlf_ent is not  applicable  as they had not raised any invoice and that the

ice  recipient  had  prepared  the  invoices  according  to  the  measurement
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Lent  wherein  no  service  tax  is  paid  by  the  service  recipient.

that  the  service  recipient  prepares  the  invoice  is  beyond

at  the  contention  of the  appellant  is  not  supported  by  any

ce or document. Further, the appellant have also not adduced

indicate that the service tax was not passed on and collected

service recipient. Therefore, I do not find any merit in their

ing inapplicability of the doctrine of unjust enrichment.

the  above,    I  uphold  the  impugned  order  and  reject  the

he appellant.
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filed by the appellant stands disposed
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